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statutory exemptions would still not be exempt after the 
exemptions were created in 1959 by Congress. Moreover, 
because Congress knew of the prior FCC rulings and did not 
create a specific exemption for debates Congress cov. 4d not 
ave intended them to be exempt even if they might otherwise 
under one of the enzcted categories. 
In addition, MAP argued that an event co 
onsidered a “bona fide news event" under Section 


only when the candidate appearing at that 
6/ 


sion found that 


were not appropriate for resolution é¢ thi -ime However, 
«efter considering oan 's argumea 21 its interpretation 


cof Section 315(a) (4 LY 2} a te ses, and the 


il 


_67 MAP offered no examples of when a candidate can be said 
to have appeared at an event without intending to serve his or 
her political advantage. MAP poe eae that an appearance 
of a candidate at a political convention was expressly included 
within the reach of Section 315 (a) (4 ). The intent of the 
ee argued MAP, would not be relevant if he or she 
ppears at a political convention because the purpose of the 


ok 


Pea Naas tos is to nominate candidates. Inall other cases, hee 
argued, the "relevent intent" as to whether the candidate’ 
appearance was not designed to serve his political eee 


"is that of the candidate himself, not the broadcaster." 


J7/ Aspen had also asked the Commission to make it clear 
that the Section 315(a) (2) exemption for " i terview[s et, 
extended to situations where networks shifte heir regularly 
scheduled news interview shows to prime time, expanded them 
from their usual half hour to a full hour and invited more 
than one candidate as guests. 
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contrary arguments 7“f MAP, the Commission, by a 5-2 vote, 
concluded that its analysis in those cases was erroneous. 
Therefore, it indicated that if it were confronted again 


with the situations presented in the two 1962 cases, its 


rulings would be different. 


Aspen had argued that the Commission's reasoning 


which led it to a narrow construction of the phrase "b 


ad 
fide news events" excluding debates was faulty. Upon 
reflection, the Commission agreed. 


Thus, it noted that the earlier narrow interpreta- 


tion had rested on lanquage in a House committee revort 


accompanying a bill which would have required appearances by 


candidates to be "incidental t another event. However, 
now realized w 
in 1962, namely that the "incidental to" test 
stricken, with one exception not relevant here, 
legislation finally enacted in 1959. 
The Commission ¢! abe oUmnG he remaining reasons 
for the 1962 decisions. po oko gan of the Conference 


be which 
-anquage had been stressed i : ency's 1963 interpretation, 


see 40 FCC at 363, "designed to serve the political advantage 


ns = 


8/7 See footnote 2, supra, at p. 6 
eeemennelineen sme 


9/ Copies of the Commission's opinion in 
supplied to the Court. 


10 - 
of that candidate," the Commission turned to the explanation 


of Rep. Oren Harris, House Floor Leader for the Report: 


This requirement regarding the bona fide nature of 
the newscast, news interview or news events, 

was not included without thoughtful consideration 
by the conference committee. It sets up a test 
which leaves reasonable latitude for the exercise 
ef good faith news judgment on the part of broad- 
caste.s and networks. However, it is not in- 
tended that the exemption shall apply where 

such judgment is not exercised in good faith. 

For example, to state a rather extreme case, 

the exemption from section 315(a) would not apply 
where the program, although it may be contrived 
to have the appearance or qive the impression 

of being a newscast, news interview, or on-the- 
Spot coverage of news events, is not pres ted 

as such by the broadcaster, but in realit, has 
for its purpose the promotion of the political 
fortunes of the candidate making an appearance 
thereon. 105 Cong. Rec. 17782. 


22, n.9). In the following paragraph, (Para. 23, 


the Commission said that Congress recognized that 


appearance of a candidate at any event would serve his 


is 
t 


itical interest, and that 
but not limited to politica: conve-tions”) 
intent to exempt covere of po 
limitation. 
With respect to the earlier reliance on the argument 
broad construction of Sectio 5{a) (4) would swallow 


other three exemptions, the Commission observed that 


its interpretation was confined to situations involving non- 


studio appearances (Paras. 
Thus, an appearance by ac é udio, unless other- 
wise exempt, would continue requi equal opportunity for 


other such candidates. 
Similarly, other legislation would be neede 
udio appearances such as the Great Debates in 195( 
the Commission declared that when Congress sus- 
and 
idential candidates, the suspension was not confined to any 
particular format, such as debates, and was 
to the time when the candidates and the 
the Great Debates (Para. 25). The Commission 


also noted that, according to Sen. Pastore, the nee 

the 1960 legislation arose from the lack of time for 

FCC to implement the 1959 amendments. Therefore, the 
mission believed it had erred when it inferred 

gressional action in 1960 suspendin 

Congress must have deciced that appearances in 

format could under no circumstances qualify as "bona fide 
news event" under Section 315(a) (4). A further indication 
that Congress had no such intent was found in Chairman 
Harris' statement during the House floor debate in 1959 


that the elimination in committee of specific program 


categories from the exemption bill reported to the floor 
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THE COMMISSION'S INTERPRETATI( 
THE LANGUAGE OF _SECT TION 315. 
WITH THE INTENT OF C CONGRESS. 


A. Congress Squarely _'aced The Soe 
wpe wee Seer te 315” Mu st Remain Bie 


Shenae Equal to That era Eee By 
: eye 
Major Party Candidates. 


ction 18 of the Radio A 


gu al 


Report 


...[B]roadcasting is an integra VW 
society and the public has become 2pendent 
upon this media [sic] for information, vi ews, 
and facts. Broadcast journalism se 

public interest. It has made g 

the past if years through its distincti 
capabilities to report directly and d 
abe of political campaigns to the 

his must be encouraged... 
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However, it is not intended 
shall apply wnere such judgment 
tn good raith. ror example, to state a 
extreme case, the exemption from sect 
would not apply where the program, altt 
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mple of "bona fide news events" rath 


“news events" exception to the equal op 
by using the language 


Usec. 


Conaress Fully Considered the Risks OF 


the exemptions, but Decided That The: 
Benefits of Increased Political News 
Coverage Outweighed the Potential 
Dangers of Abuse. a 


The most significant concern exhibited by both 


men and Senators was that broadcasters would abuse 


Judge Wright’s dissent (noted at Br. 40-41) suggests 
at the exemption was created only to allow on-the-spot 
verajge of apolitical events such as the Impeachment Inquiry 
This view stems from the argument that the purpose 
the 1959 ane neSne was only to overrule the Lar Daly 
1sion and that for coverage to be exempt, the event must 
be under the control of any candidate. This analysis 
account for two factors: (1) the Lar Daly decision 
coverage of political speeches in newscasts, and 
1959 political news coverage has included excerpts from 
ip Speeches without, until now, any serious contention that 
coverage was not exempt, and (2) Congress contemplated 
news coverage of political campaigns would be exempt. 
ée.g., colloquy between Senators Holland and Pastore: 
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Mr. Holland. .. . [T]he purpose of the 
bili is not to benefit the politicians or 
the candidates or the station, but ins--ad, 
Lo 


} 

to enable what probably has become the 

most important medium of political information 
to give the news concerning political races 

to the greatest number of citizens, and to 
make it possible to cover the political news 
to the fullest degree. Is th: correct? 


re Serta 4 hat j COLrrect: 


the exemptions and favor a particular candidate 


others. This recurrent theme appears again and 


the floor debates. ] ng. Rec. 14439-14463, 
17776-17782, 17827-17832(1959). Despite this concern, 
the House and the enate vcted overwhelmingly to enact 
onfexence bill. 

In beginning the Senate debate on the bill, Sen. 
Pescore emphasized the belief that the risk of abuse was 


outweighed by the need for coverage of political news: 


In establishing this category of exemptions 
from section 315, the Committee was 
aware of the opportunity it affords a broadc 
to feature a favorite candidate. This is 
the committee feels that is outweighed by the 
substantial benefits the public will receive 
through the full use or this dynamic media 
(sic) in political campaigns. ... 


The committee feels that the proposal 
contained in this legislation is in the public 
interest and worth the risk being taken when 
contrasted with the alternative which is a 
blackout in the presentation of lecally qualified 
candidates in the news type programs. 


* * * 


» « « The public benefits are so great 
that they outweigh the risk that may 
result from the favoritism that may be 
shown by some partisan broadcasters. 


105 Cong. Rec. 14439-14440 (Suliy 28. 1959). 


In the becinning the House was less willing to accept 


the risks of abuse and developed the "inci 


used in evaluating 


the 


ittee 


comml 
Juage i 
lem 


nauag 


aa 


pr 


fe) 


er and 
Tous 
1S 
illar 


sim 
once a 


pa 
J 
limiting 


as 
Xr 
the 
named 


cv) 
G 
v 
v 
© 
G 
rs 
ya 
oo) 
(es 
“A 
o 
O 
* 
0 


roadc 
are 


documenta 
+ 
that 


wever, 


no 


H 


Or 


Now, just in case anybody in 
industry or in the Federal Commun 
Commission, or even a candidate h 
get the idea that "The reins are 
what you want to,” we have accepte 


ference substitute a provision simi 


was referred to as the Proxmire am 
in the other body. Thi 
nething in the foregoing 
strued as relieving the fe) 
nection with the presentati 
terviews, documentaries, an 
of news events from the 
them under this act to oper 
terest and to afford reasona 
the discussion of conflictin 
of public importance. 
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